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President’s Page 


The Mid-Year Conference of Bar Delegates was held at Ponte Vedra 
Golf Club, Jacksonville Beach, on November 3rd. The meeting was a very 
successful one and was well attended. It was particularly pleasing to note 
the interest taken by the delegates in devising some plan which would pro- 
vide for a closer working arrangement between the state and local bar 
associations. 

In accordance with the resolution adopted at that meeting, a com- 
mittee has been appointed to study the subject and to make a report to 
the next meeting of the Conference of Bar Delegates. Mr. E. Harris Drew, 
President of the Palm Beach Bar Association, has been appointed Chair- 
man of this committee. 

The report of the Secretary of the meeting will be found on an- 
other page of this Journal. 

The conference was particularly fortunate in hearing from Mr. 


Herbert Harley the origin of the plan for the integrated bar and the his- 
tory of its development. 


= 


ANOTHER LOCAL BAR ORGANIZED 


It is a pleasure to record the organization of a new local bar as- 
sociation in the Twenty-first Circuit composed of members of the bar in 
Martin, St. Lucie and Indian River Counties. Mr. J. T. Vocelle of Vero. 
Beach is President of the new association, and we are advised that the 
initial meeting was well attended. 
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UNIVERSITY ALUMNI LUNCHEONS 


Plans are under way for the holding of luncheons for the alumni 
of various law schools during the sessions of the State Bar Association in 
Palm Beach next spring. Already the Washington-Lee, University of 
Florida and Stetson Alumni are considering the matter as well as the 
Alumni of Phi Delta Phi. This is in pursuance of a custom which has 
been in vogue at the meetings of the American Bar Association for many 
years and will undoubtedly tend to increase the attendance at these meet- 


ings. Details of the plans will be announced by the various Alumni As- 
sociations prior to the Convention. 
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I have received a request from the Law Library of Cornell Uni- 
versity for copies of the Florida State Bar Association Journals as follows: 


Vol. 2, No. 1 
Vol. 3, Nos. 3, 5, 6 and 7 
They are very anxious to complete their file. If there are any 
members of the Association who have extra copies for the months named 
or who are willing to part with the same, please communicate direct with 


Mr. L. W. Morse, Assistant Librarian, Law Library, Cornell University, 
Ithaca, N. Y. 
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REPORT OF THE CONFERENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS 
HELD AT JACKSONVILLE BEACH NOVEMBER 3rd, 1933 


To the President and Members of the Florida 
State Bar Association: 

I beg leave to report to you that on Friday, No- 
vember 3, 1933, the Conference of Delegates of Local 
Bar Associations, together with delegates at large 
from the Florida State Bar Association, assembled for 
their semi-annual meeting at Ponte Vedre near. Jack- 
sonville Beach. This was the thirteenth semi-annual 
meeting of the Conference and was attended by ap- 
proximately 75 members of the bench and bar of Flor- 
ida, representing not only the State Bar Association, 
but 17 local bar associations of the state as follows: 

Florida State Bar Association 

St. Petersburg Bar Association 

Jacksonville Bar Association 

Clearwater Bar Association 

Volusia County Bar Association 

17th Judicial Circuit Bar Association 

Dade County Bar Association 

Lake land Bar Association 

Polk County Bar Association 

Palm Beach County Bar Association 

Hillsboro County Bar Association 

Tampa Bar Association 

St. Johns County Bar Association 

8th Judicial Circuit Bar Association 

1st Judicial Circuit Bar Association 

2nd Judicial Circuit Bar Association 

Lee County Bar Association 

The meeting was presided over by Giles Patter- 
son, President of the Florida State Bar Association 
and ex-officio chairman of the Conference of Delegates. 

Louis Kurz, President of the Jacksonville Bar As- 
sociation, extended a welcome to the assembled dele- 
gates and was responded to on behalf of the delegates 
by Hilton Hampton of Tampa. 

President Patterson stated that the object of the 
meeting was to study the progress of the American 
Bar Association on co-ordination of local bars and the 
Florida State Bar Association, and the entire meeting 
was given over to a discussion of this subject by the 
delegates. Out of this discussion arose the question 


of dues and the importance of the Law Journal. It 
seemed to be the concensus of opinion, rather em- 
phatically expressed by many delegates, that some af- 
filiation and coordination between local bars and the 
State Bar Association could be worked out which 
would be beneficial to the bench and bar generally. It 
was thought by doing this, the membership in both 
could be increased and the combined membership dues 
as now paid could be reduced. Various sums were dis- 
cussed but it was brought out in the discussion that to 
take care of the convention expenses, the secretary’s 
office and run the Law Journal, that a membership 
fee to the State Bar not in excess of $5.09 could prob- 
ably be made, the constitutional charge now being 
$7.50. It seemed to be the unanimous opinion of the 
delegates present that the present worth of the Flor- 
ida State Bar Association could largely be credited to 
the Law Journal and that it should by all means be 
continued. To this there was not heard a dissenting 
voice. 

Mr. Herbert Harley, President of the American 
Judicature Society and a resident of the State of Michi- 
gan, led a most exhaustive discussion on the subject 
of integration and coordination of bars. 

Louis Kurz offered a resolution to approve in 
principle a resolution passed by the Jacksonville Bar 
Association. 

John C. Cooper, Jr., moved an amendment to the 
Kurz motion providing for the appointment of a com- 
mittee by President Patterson to study the subject of 
bar coordination and report a feasible plan for consid- 
eration of the next Conference of Delegates. 

President Patterson announced that the next con- 
vention of the Florida State Bar Association would 


probably be held in Palm Beach. 


Some discussion was had on the work of the Ju- 
diciary Committee, but no definite action was taken 
other than that the committee on this subject was at 
work and would probably be ready to report at the next 
meeting of the Conference of Delegates. 

Respectfully submitted, 
E. R. BENTLEY, 
Secretary-Treasurer. 


‘ 
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SPEECH DELIVERED AT JACKSONVILLE ROTARY CLUB SEPTEMBER 19, 1933— 
CONSTITUTIONAL WEEK 


By GILES J. PATTERSON, of the Jacksonville Bar 


This week marks the one hundred and forty- 
fourth anniversary of the adoption of the Constitu- 
tion of the United States, and the American Bar As- 
sociation Committee in charge has asked me to talk to 
this Club on that subject. 

To me it is always a particular pleasure to talk on 
the Constitution. From my earliest childhood I have 
been interested in the rise and fall of governments, 
ancient and modern, and the history of their lives. In 
the course of my college career as part of the prepara- 
tion for the practice of law I have felt it was a duty 
that I should inform myself as to the meaning of the 
United States Constitution, the circumstances attend- 
ing its origin, its history and development; its virtues 
not only, but its shortcomings also. In the course of 
such study it is natural that one should acquire a 
rather positive opinion, but I .rust that my opinion 
has not been the result of bias or prejudice in favor of 
it simply because it is our Constitution. So that I am 
willing to admit that I regard the American system of 
government as better than that of any other nation. 
I admit that I believe in the right of private property; 
that constituted authority should be recognized and 
that good faith, honesty and morality in personal life 
is essential to the welfare of any nation. 

It shall not be my purpose to discuss the Constitu- 
tion from a technical standpoint, but rather to refer 
to only two clauses of that instrument which embody 
what I consider to be fundamentals of government and 
absolutely essential to its preservation; provisions 
which can be justified aside from the mere fact that 
they are included in express language. 

The first is a portion of Article VI: “This Consti- 
tution shall be the Supreme law of the land and judges 
in every state shall be bound thereby’. Second, the 
Tenth Amendment to the Constitution: “The powers 
not delegated to the United States by the Constitution 
nor prohibited by it to the states are preserved to the 
states respectively or to the people”. A Constitution 
is a basic group of principles or laws according to 
which the state is organized. It may or may not be 
embodied in writing. In this country for the first time 
there was adopted a Constitution which embodied in 
one written document all of its basic principles and 
this document is the Supreme law of our nation. 
Without a. group of basic principles, government by 
law could not long exist. Without government accord- 
ing to law modern civilization would soon disappear. 
It is because of this fact and this fact alone that our 
courts possess the power to hold that a statute which 
violates the provisions and principles of our Constitu- 


tion is void, as otherwise the Constitution would not 
be the supreme law but would be subject to change at 
any session of Congress. As it is, the Constitution can 
be lawfully changed by an amendment adopted in ac- 
cordance with its express provisions or by a revolution 
or by a change of judicial decisions. There have been 
twenty amendments to the Constitution. We have 
had no revolution. The only other changes which have 
taken place have been the slow gradual process result- 
ing from the interpretation of its language by our 
courts. These changes followed public opinion and 
changes in the body politic slowly as courts do not act 
radically or in anticipation of future events. 

To get a better conception of the true meaning of 
our Constitution it is advisable to consider somewhat 
American history prior to that time and the facts and 
circumstances surrounding its adoption. For it is his- 
tory that carries forward the study of ethics by follow- 
ing the lives of states from the earliest records. No 
individual can by his own solitary thought compass 
the whole of life. He must study men in action, the 
life and death of nations. Their mistakes and errors, 
as well as the truths which they discover, enable us to 
draw inductions which we may apply to our present 
and future life and which are more sure the larger the 
experience from which they are drawn. History has 
taught us that tyranny and wrong inevitably cause de- 
cay in government; that freedom and right ultimate- 
ly occasion success. Knowledge of history, therefore, 
enables us to plot our course for the future with con- 
tinued courage for battling at times against the ad- 
verse winds of public sentiment, conscious of the fact 
that if we can but steadfastly hold true to the course 
of our principles, all will yet be well. 

To begin with, there were thirteen colonies estab- 
lished on the Atlantic seacoast by varying nationali- 
ties. They were in a new, undeveloped and far-off 


‘land, seeking to throw off the dead hand of European 


governmental tradition. The urge for freedom and the 
development of their individual and collective inde- 
pendence drove them to this country. That same_urge 
eventually demanded a separation from the mother 
country. Came the Revolutionary War, from which 
there emerged thirteen separate and independent state 
governments bound together by what were called 
Articles of Confederation. This instrument created 
no national government, but rather constituted a 
loosely organized federation of independent states. It 
held together until the conclusion of the war largely 
because of the need of united action for defense. 
When peace was declared the tie which bound these 
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states became weaker and weaker. It was recognized 
by the leaders of the people that a more permanent 
and efficient form of government was needed; that a 
national government was not only desirable, but was 
necessary. 

Immediately following the conclusion of the war, 
there was a sense of relief, a natural belief that the re- 
turn of peace would bring with it security of person 
and of property. This feeling produced a false sense 
of prosperity which was only temporary. The econom- 
ic losses of war, the weakness of the central govern- 
ment, the unwise legislation of it and of the states, 
had left a legacy, the effect of which could not be 
avoided. 

The Continental Congress had incurred enormous 
debts and most of the states had done likewise. As a 
substitute for currency, paper money had been issued 
in large volume by both states and nation. Inflation 
had been carried to the limit. The holders of state 
and government bonds and other obligations, internal 
and external as well, were unpaid, both principal and 
interest. During the war the pay of the Continental 
soldiers had been small and payment had been made in 
constantly depreciating currency. At the conclusion 
of war the army remained unpaid and was on the point 
of revolt. A round-robin was circulated and a meeting 
held which, but for the personal influence of George 
Washington, might have resulted in disaster. As a re- 
sult, Congress provided for payment of soldiers, but as 
they were paid with Continental notes, such payment 
was at the rate of only one dollar for ten. Continental 
currency depreciated until it was worth only about 
one thousand for one. Barber shops and other public 
places were papered with the money. Sailors return- 
ing from their cruise, in a spirit of irony, made suits 
of clothes out of currency given them in payment of 
their wages. So great was the rate of depreciation 
that a man might lose his whole wages while he was 
earning them. In an effort to stem this depreciation 
laws were passed making failure to accept such money 
as legal tender a criminal offense. Public sentiment 
was aroused and mobs destroyed the stores of those 
who declined to do so. Conventions were held in an 
effort to regulate prices and an effort was made to 
arouse public sentiment against those who violated 
these agreements. All of this merely tended to make 
matters worse. Prices continued to rise and unscrupu- 
lous contractors and tradesmen were enabled to make 
enormous profits. 

Boston was at one time on the verge of starva- 
tion. Two regiments of Connecticut troups revolted 
and Pennsylvania troups killed their Captain who tried 
to prevent a mutiny. 

Various kinds of laws were passed by the states 
in an effort to benefit debtors. Moratoriums and stay 
laws of all kinds were continually passed. Other acts 


required creditors to accept in payment of debts, cat- 
tle or slaves or produce at arbitrary fixed valuations. 
The State of South Carolina passed what was known 
as the “Barren Lands Act” which even required a 
creditor to accept certain acreage of barren land in sat- 
isfaction of debts. As a result, confidence in the state 
and the central governments disappeared and with 
that went the confidence of men in their fellow men. 
Barter and trade took the place of commerce, so much 
so that even men who were the owners of large 
amounts of property could not borrow money on their 
notes for less than twenty-five to fifty per cent per 
annum, and a premium was thereby placed upon usury 
of all kinds. Tradesmen warred on farmers who they 
claimed attempted to unduly raise the prices of food; 
farmers warred on tradesmen who they, in turn, 
claimed unduly raised the prices of manufactured and 
other products. The outstanding event of this kind 
was the “Shay Rebellion” in Massachusetts, where a 
group under the leadership of Daniel Shay organized 
a small army in rebellion against constituted authori- 
ty demanding the scaling down of the state debt and 
of private debts as well. The rebellion was put down, 
but only after loss of life and much destruction of pri- 
vate property. 

The holdings of those who had invested their 
savings in obligations of their fellow men declined to 
nothing. Wealth was measured in land and personal 
property only, but the suffering of the poor was even 
worse, particularly the laboring classes whose wages 
were paid in the depreciated currency. Distrust, fear 
and disregard for law were the order of the day. 

It was such conditions that brought about the 
calling of the Convention in Philadelphia which drafted 
our American Constitution. This Constitution pre- 
sented to the world a new principle of government, to- 
wit a dual or federated form; a national army and 
navy, and vested in the national government control of 
interstate and international commerce, and the coin- 
age of money; it also gave to the national government 
the power of taxation of the people. At the same time 
it preserved the integrity of state and local govern- 
ments leaving to them under the section which I have 
quoted, all powers which had not been expressly dele- 
gated to the national government or which were not 
expressly prohibited. The right of local self-govern- 
ment in local affairs had been one of the cherished 
rights of Englishmen guaranteed and protected by the 
English Constitution and had been in some degree re- 
sponsible for the settlement of America. It had had 
even a more direct influence in bringing about the re- 
volt against the attempt of the English government to 
regulate the local affairs of the colonies by Parlia- 
mentary legislation. The state Constitutions had ex- 
pressly asserted the right of the people to regulate 
their own affairs and had expressly preserved the 
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rights of their subdivisions, so that this provision in 
our Constitution is not a novel idea, but was the em- 
bodiment in language of a guarantee of rights for 
which the people had struggled for centuries past. 

The adoption of the Constitution immediately 
brought about an improvement of commercial condi- 
tions. John Marshall says: 

“The influence of the Constitution on habits 
of thinking and acting, . . . impressed the convic- 
tion on that portion of society which had looked 
to the government for relief from embarrassment, 
that personal exertions alone could free them from 
difficulties; and an increased degree of industry 
and economy was the natural consequence.” 

Our Constitution, therefore, leaves to the states 
and their local subdivisions the control of local affairs. 
The necessity for this is axiomatic. Government by 
the people is necessarily pyramidal in structure. That 
is, it must rest upon the broad base of public opinion. 
If the pyramid is placed upon its apex it can be sup- 
ported only by physical force. Government must be 
supported by the people; it cannot proceed from the 
head down to the people. Lincoln’s famous statement, 
“Government of the people, for the people and by 
the people” has become immortal because it epitomizes 
this principle. If local officials fail in the perform- 
ance of their duty, the remedy is to correct it either by 
a change of officials or a change in the form of our 
local governments, and not by a transfer of their func- 
tions, duties, powers and responsibilities to a central- 
ized government. 

This can be demonstrated to you as business men 
by a simple illustration. You are familiar with the in- 
creasing demand of public sentiment in this state for 
an economical government in your city, your county 
and your state, but we have only to look around us to 
see the results of mismanagement. Nearly all towns 
and cities and a large number of the counties and sub- 
divisions of this state have incurred debts which they 
are unable to pay. Extravagance and misappropria- 
tion of public funds has almost been common. This 
has occurred in spite of the fact that the mismanage- 
ment and misappropriation of funds has been by local 
men whom we know. It has occurred in our own midst 
where we had opoprtunity daily to examine into the 
minute details of the affairs of these officials. The 
affairs of our state government are more remote, but 
even they are studied carefully by a large group of our 
citizens in an effort to keep them within safe chan- 
nels. If we cannot control local and state officials and 
prevent extravagance and mismanagement by them, it 
is useless to expect that we will be able to control na- 
tional officials in the performance of the same 
functions. 

The invasion of the functions of our state govern- 
ments by the National government has, it is true, been 
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a subtle, slow and insidious one, but it has neverthe- 
less been steady. It has come about more particular- 
ly through the so-called Federal Aid Acts. The Fed- 
eral government by appropriating money from the 
Federal treasury has induced the people to ignore this 
fundamental principle and to surrender to the Federal 
government control of their local affairs under the 
mistaken idea that the were getting something for 
nothing, but the law of compensation controls in all af- 
fairs of men; we must pay for what we get. One of 
the first of the tempting baits offered to us was con- 
struction of roads. The enactment of the Prohibition 
Amendment giving to the National Government con- 
current jurisdiction to enforce the same induced the 
public to turn over to it the enforcement locally. The 
people of the states have accepted the situation, be- 
lieving that in that way they would avoid responsibili- 
ty and expense. Recent legislation has given to the 
national government even greater powers over local 
matters such as the control of hours of labor, control 
of price, regulation of the amount of agricultural 
and industrial products which may be produced; even 
the support of the poor and needy within our midst. 
And what have we substituted for local control? 
A bureaucratic autocracy. There are only about seven 
hundred odd elective officers in our national govern- 
ment, yet there are more than one million employees. 
One thousand and more employees of the Federal Gov- 
ernment who regulate our affairs, for every official 
that we have the privilege of electing. It is to these 
political appointees that we have surrendered the pow- 
er to try and decide questions of our daily life; of our 
daily support; to regulate our daily habits, our earn- 
ings, even make rules and regulations which may mean 
the economic life or death of communities. What is 
the result? First, our national expenditures are 
steadily increasing. Our national debt has reached an 
amount never before equaled except during the war, 
and shortly will pass even that point. Our last Con- 
gress made appropriations of over six billion dollars 
of public monies. We have already witnessed the 


_ breakdown of local and state government credit. Only 


national credit is left. The limit of this will be reached 
if the nation continues gaily to dance down the road 
and ignore the fact that there is an end to this road. 
Mr. Hatton Sumner, Chairman of the Judiciary Com- 
mittee of the House of Representatives, in a speech 
before the American Bar Association last year said, in 
commenting upon this tendency: 

“Only by increasing the governmental re- 
sponsibility of the smaller units of government 
composing the states, which, functioning through 
a locally elected personnel are peculiarly adapted 
to the Anglo Saxon civilization, is it possible to in- 
crease the power and sense of responsibility and 
governmental capacity of the private citizen, the 
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only source of power and strength and protection 
possible under our system of government”... 
“We cannot maintain this Federal govern- 
ment resting upon a structure of decaying states. 
“This federal organization to which general 
governmental responsibilities are being shifted 
from the state and which in addition is becoming 
the fiscal agent of almost everything and every- 
body has reached a total governmental responsi- 
bility utterly beyong human capacity to discharge 
through any machinery possible of popular control 
or of any other sort of reasonable supervision”. 
The meaning of this is plain. There is no man nor 
group of men who located at the seat of government 
of our nation can prescribe rules and regulations, even 
if we ignore the element of politics, which can properly 
govern the local affairs of a community in Maine and 
at the same time properly govern the local affairs of 
communities in California, Florida, Michigan, and 
Texas. Pianos may be played with perforated rolls 
and the same results obtained every time, but men are 
not machines. They are not made with the gauges 
and dies of the Ford or General Motor factory. They 
are as God made them, human beings, individuals of 
different races, religious beliefs, habits and culture. 
Their character, their desires, their necessities are to 
a large degree controlled by these differences and 
these in turn are regulated and controlled in large 
measure by the climate of their community, by the 
customs and traditions of their locality, their geo- 
graphic location, by the differing industries and forms 
of agriculture which are adapted to their location. 
Our Constitution is not a set of rules casually 
adopted. It represents the considered expression of 
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the greatest statesmen of our country who were stu- 
dents of history and of government. More than that 
it is the embodiment of the ideals of the best of the 
Anglo Saxon people; but even more than that, it repre- 
sents the life of the American people. It did not orig- 
inate suddenly but evolved out of English history and 
the continuation of it in this country during nearly 
two hundred years preceding its adoption. It accorded 
with the best thought of philosophers and students of 
government, at the same time it accorded with the best 
in English Constitutional law and government, with 
the best in colonial and state experience. 

I have not the time to review other periods of our 
history similar to that through which we are passing 
in order to show how that Constitution and an adher- 
ence to its principles have brought us safely through 
other depressions differing only in degree, if that; how 
it has survived civil and foreign wars. 

If it should be changed, let us change it; but do 
not ignore it, for it is the supreme law. Contempt for 
legislative enactments and federal enactments as well 
has already brought about a breakdown in law enforce- 
ment, has bred crime in our midst. Contempt for basic 
principles of our government can have only one result 
and it is in times like these that we, as patriotic citi- 
zens, should stand steadfast in our adherence to those 
principles; should demonstrate that our American 
ideals of government and of life have not been lost and 
thus make sure of the future of our country and of our 
children and children’s children. Expediency is a will- 
of-the-wisp which may beckon us on in an alluring 
manner, but following it may cause us to sink into the 
mire of governmental disaster. 
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Proximate Cause in Law 


BY MILES W. LEWIS, OF THE JACKSONVILLE BAR 


Copyright, 1933, ky Miles W. Lewis. 


(Continued from October Issue) 


As a sample of the confusion to which courts may 
be brought when invoived in the intricate web of 
phraseology, the following case may be cited: The 
Howard Fire Ins. Co. vs. The Nortwich and New York 
Transportation Co., (U. S. Supreme Court), 20 L. Ed. 
378. 

In this case the facts were as follows: 

“While on one of her regular trips from Norwich 
to New York, on Long Island Sound, the steamer col- 
lided with a schooner, the latter striking her on her 
port side, and cutting her hull below the water line, 
in consequence of which she immediately and rapidly 

- began to fill with water. Within ten or fifteen min- 
utes after the collision the water reached the floor of 
the furnace, and the steam thereby generated, blew 
out the fire, which communicated with the woodwork 
of the boat. Her upper works and her combustible 
freight were soon enveloped in flames, and they con- 
tinued to burn half or three quarters of an hour, when 
she gradually sunk in twenty fathoms of water, heel- 
ing over. The steamer was so constructed that her 
main deck was completely housed in from stem to 
stern, up to her promenade or hurricane deck above. 
Her freight was stowed on the main deck, and her 
cabin and staterooms were on the hurricane deck. 
From the effects of the collision alone, she would not 
have sunk below her promenade deck, but would have 
remained there suspended in the water and would 
have been towed to a place of safety, when she, her 
engines, tackle, and furniture could have been repaired 
and restored to their condition prior to the collision, 
for the sum of $15,000, the expense of towage included. 
The sinking of the steamer below the promenade deck 
was the result of the action of the fire, in burning off 
her light upper works and housing, thus liberating her 
freight, allowing much of it to drift away, whereby 
her floating capacity was greatly reduced, so that she 
sunk to the bottom, and all the damage which she suf- 
fered beyond the $15,000 above named as chargeable 
to the collision (amounting to $73,000), including the 
cost of raising the boat, was the natural and necessary 
result of the fire and of the fire only. All these are 
found as facts by the Circuit Court.” 

Loss from fire happening in consequence of any 
other cause than those excepted (fire happening by 
means of invasion, insurrection, riot, or civil commo- 
tion, or of any military or usurped power) was cov- 

ered by the policy. The plain fact in the case is that 


there was an insurance against fire; that fire dam- 
aged the steamer; that the fire arose from a cause not 
excepted from the operation of the policy, and the pol- 
icy furnished a perfect guide and rule for the selection 
of the cause of part of the damage to the steamer, and 
yet the court went off into a discussion of what it 
terms, “an antecedent cause of the cause’, or the 
“Causa causans”, the predominating efficient cause. 
The court says: ... It is well settled that when an ef- 
ficient cause nearest the loss is a peril expressly in- 
sured against, the insuror is not to be relieved from 
responsibility by his showing that the property was 
brought within that peril by a cause not mentioned in 
the contract. St. John v. Amer. Mut. Ins. Co., 11 N. 
Y. 519.” This statement of law was determinative of 
the case so far as the loss from fire was concerned. 
There was no need of making the case involved with 
the hopeless discussion of the denominations of cause, 
as was done. For the loss resulting from the collision, 
which of course was not covered by the fire insurance 
policy, there could be no recovery under the terms of 
the policy. Even in a case of this kind the phrase 
“Proxima causa, non remota spectatur” is found doing 
damage to logical thinking, and hindering the selection 
of ‘‘cause” by the proper rule. 

The above case illustrates a confusion of rules of 
law. The following case illustrates how a learned 
court could ignore facts which have been established 
since the days when before the Christain era medicine 
was making progress. In Albert Scheffer et al. vs. 
Washington City etc., R. Co., (U. S. Supreme Court) 
26 L. Ed. p. 1070, the court held: 

“Where a collision occurred between two railroad 
trains, and a person was so injured thereby that he 


subsequently became deranged and committed suicide; 


held, that the proximate cause of his death was his 
own act, and an action could not be maintained against 
the railroad company for negligently causing his 
death.” | 

To state this case is to condemn the decision. 

With reference to the declaration in the case the 
court says: 

“The declaration, after alleging the carelessness 
of the officers of the railroad company, by which a 
collision occurred between the train on which Sheffer 
was and another train, on the 7th day of December, 
1874, proceeded as follows: 

‘Whereby said sleeping-car was rent, broken, torn 
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and shattered, and by means whereof the said Charles 
Sheffer was cut, bruised, maimed and disfigured, 
wounded, lamed and injured about his head, face, neck, 
back and spine; and by reason whereof the said 
Charles Scheffer became and was sick, sore, lame and 
disordered in mind and body, and in his brain and 
spine; and by means whereof, phantasms, illusions 
and forebodings of unendurable evils to come upon 
him, the said Charles Scheffer, were produced and 
caused upon the brain and mind of him, the said 
Charles Scheffer, which disease, so produced as afore- 
said, baffled all medical skill, and continued constant- 
ly to disturb, harass, annoy and prostrate the nervous 
system of him, the said Charles Scheffer, to-wit: 
from the 7th day of December, A. D., 1874, to the 8th 
day of August, 1875, when said phantasms, illusions 
and forebodings, produced as aforesaid, overcame and 
prostrated all his reasoning powers, and induced him, 
the said Charles Scheffer, to take his life in an effort 
to avoid said phantasms, illusions and forebodings, 
which he then and there did, whereby and by means of 
the careless, unskilful and negligent acts of the said 
defendant aforesaid, the said Charles Scheffer, to- 
wit, on the 8th day of August, 1875, lost his life and 
died, leaving him surviving a wife and children.’ 

The court sustained a demurrer to the declara- 
tion on the ground that the death of Scheffer was not 
due to the negligence of the railroad company in the 
judicial sense which made it liable under the statute. 

The Court said: “The proximate cause of the 
death of Scheffer was his own act of self-destruction.” 
Further that “The suicide of Scheffer was not a re- 
sult naturally and reasonably to be expected from the 
injury received on the train. It was not the natural 
and probable consequence, and could not have been 
foreseen in the light of the circumstances attending 
the negligence of the officers in charge of the train.” 

Further the court said: “His insanity, as a cause 
of his final destruction, was as little the natural and 
probable result of the negligence of the railway of- 
ficials, as his suicide, and each of these are casual or 
unexpected causes, intervening between the act which 
injured him, and his death.” 

I do not intend to digress into a discussion of the 
causes and natural consequences of insanity produced 
in such a way as the mental disease of the said Charles 
Scheffer, and it might suffice to say that a recur- 
rence on the part of the court to the Scriptures or to 
Burton’s Anatomy of Melancholy, would have induced 
the court to enter into a more thorough investigation 
of the case than was accorded it, and would have put 
into the opinion some more scientific discussion than 
is evidenced by the discussion of the cases mentioned 
therein, one having to do with a fire policy, Ins. Co. 
vs. Tweed, 7 Wall. 44, and another having to do with 
sparks from a steam ferryboat, R. Co. vs. Kellogg, 94 


U. S. 469. The case exhibits the failure of courts to 
avail themselves of scientific knowledge. By sustain- 
ing the demurrer the court shut itself off from hear- 
ing evidence. That being true, if the case were to be 
intelligently dealt with the court should have had re- 
course on its own account to available scientific knowl- 
edge, and should have disposed of the case in another 
way than the scholastic manner in which it was dis- 
posed of. The decision is unscientific and unsound 
and the result shows that a proper conception of 
causation, as the same has effect in the law, is just 
as essential to the doing of justice by courts, as is a 
proper conception of the problem of negligence. Negli- 
gence and causation in law are so related that they 
must be considered and dealt with together, and the 
one cannot in justice be divorced from the other. They 
are parts of a “configuration” in which each part has 
meaning and significance by reason of its relation to 
the whole. On no pretext can this case be justified. 
The brief for the plaintiffs in the case seems to have 
been to the point, and its reasoning was ignored by 
the court. 

Another case decided improperly by the Supreme 
Court of the United States is the following: 

“Leaving a baggage truck at the very end of the 
station platform, at or near the place where it has 
been used in unloading baggage from the baggage car 
of a train, and failing to light the platform at that 
point, is not such negligence as will render the rail- 
way company liable, where a person, while endeavor- 
ing, by running alongside the rapidly receding train, 
to restore a child in his arms to its mother, who is 
standing on the platform of a car, stumbles over the 
truck in the dark, and drops the child, to its injury, 
as the railway is not bound to foresee and guard 
against such extraordinary conduct.” 

U. S. Supreme Court Reports, p. 671, 
53 Law Ed. 

“Few questions have more frequently come before 
the courts than that whether a particular mischief 
was the result of a particular default. It would not 
be useful to examine the numerous decisions in which 
this question has received consideration, for no case 
exactly resembles another, and slight differences of 
fact may be of great importance. The rules of law 
are reasonably well settled, however difficult they 
may be of application to the varied affairs of life. In 
this case undoubtedly the plaintiff’s injury was trace- 
able to the original negligence, in the sense that it 
would not have occurred if the plaintiff had not been 
separated from his mother. Nevertheless, that negli- 
gence may not be the cause of the injury, in the mean- 
ing which the law attributes to the word ‘cause’ when 
used in this connection. The law, in its practical ad- 
ministration, in cases of this kind, regards only proxi- 
mate or immediate, and not remote, causes, and, in as- 
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certaining which is proximate and which remote, re- 
fuses to indulge in metaphysical niceties. Where, in 
the sequence of events between the original default 
and the final mischief, an entirely independent and un- 
related cause intervenes, and is of itself sufficient to 
stand as the cause of the mischief, the second cause 
is ordinarily regarded as the proximate cause and the 
other as the remote cause. Louisiana Mut. Ins. Co. v. 
Tweed, 7 Wall. 44, 52, 19 L. Ed. 65, 67. This is em- 
phatically true when the intervening cause is the act 
of some person entirely unrelated to the original actor. 
Nevertheless, a careless person is liable for all the nat- 
ural and probable consequences of his misconduct. If 
the misconduct is of a character which, according to 
the usual experience of mankind, is calculated to in- 
vite or induce the intervention of some subsequent 
cause, the intervening cause will not excuse him, and 
the subsequent mischief will be held to be the result 
of the original misconduct. This is upon the ground 
that one is held responsible for all the consequences 
of his act which are natural and probable, and ought 
to have been foreseen by a reasonably prudent man. 
Thus it has been held that if one unlawfully leaves 
upon a public street a truck loaded with iron which 
heought to have foreseen would very likely be dis- 
turbed by heedless children, he is responsible for an 
injury which occurs as the result of such disturbance. 
Lane v. Atlantic Works, 111 Mass. 136, and see Lynch 
v. Nurdin, 1 Q. B. 29; Sioux City & P. R. Co. v. Stout, 
17 Wall. 657; 21 L. Ed. 745; Union P. R. Co. v. Mc- 
Donald, 152 U. S. 262; 38 Law Ed. 434; 14 Sup. Ct. 
Rep. 619. Without pursuing the subject further, it 
may be said that, amoung the many cases in which the 
subject of proximate cause has been discussed, are the 
following: Milwaukee & St. P. R. Co. v. Kellogg, 94 
U. S. 469, 475; 24 L. Ed. 256, 259; Scheffer v. Wash- 
ington City, V. M. & G. S. R. Co. 195 U. 8S. 249; 26 L. 
Ed. 1070; Cole v. German Sav. & L. Soc. 63 L. R. A. 
416; 59 C. C. A. 593; 124 Fed. 113; Stone v. Boston & 
A. R. Co. 171 Mass. 536; 41 L. R. A. 794; 51 N. E. 1.” 
U. S. Supreme Court Reports, 
53 Law Edition, page 674. 

It is reasonable to say in the above case that the 
misconduct of the railroad company was of such a 
character, according to the unusual experience of man- 
kind, to invite or induce the intervention of some sub- 
sequent “cause”, and that the intervening “cause” 
should not have excused the railroad company, and 
that the subsequent mischief should have been held to 
be the result of the original mischief. Nothing was 
more natural than that a person should undertake to 
restore a child to its mother under the circumstances 
of this case. People have been. “running” to catch 
trains ever since trains began to run. The truck, left 
in the dark, on an unlighted platform, which platform 
defendant railroad company knew passengers were to 


use, was negligence. The court said: “... If it, (the 
truck) had been left a mile from the station, where, 
by no reasonable hypothesis, passengers would at- 
tempt to get on or off the train, there could be no 
doubt that the railroad company would not be liable 
in such a case.” Certainly not. Before the foregoing 
the court said: “If it (the truck) had been left where 
the passengers were at all likely to get off or on the 
train, and a passenger stumbled over it to his hurt, 
there could be no doubt of the liability of the railroad.” 
Certainly this is true. Neither was the case. It is 
the unexpected that happens, unexpected, not because 
impossible, not because improbable, but because per- 
sons rely with habitual confidence that they will not 
be the victims of traps, pitfalls, or dangerous condi- 
tions in certain places, and the railroad platform was 
one of the cases. The decision is simply unjust, judged 
by the most reasonable standard, if there be such a 
thing, that the human mind is capable of. The whole 
state of affairs grew out of the acts of the railroad 
company and the condition of the premises of the rail- 
road company, and conduct of the person who at- 
tempted to restore the child to its mother. That was 
human, to be expected under the circumstances, nat- 
ural, and not in any sense wrong. The conduct of said 
person had no element of misconduct or wrongdoing 
in it. If any ethical principle underlay this case it 
should have operated to cause the court to hold the 
railroad company liable. Cases of the nature of this 
one show injustice may result from the failure of 
courts to formulate some general rule of guidance in 
decision, and from reliance upon formulae of words, 
with which to reason. The object of the law is justice. 

Compare the following with the two foregoing 
cases: 

In Derosier v. New England Tel. & Tel. Co. (N. H. 
1925), 180 A. 145, Snow, J., said: 

“Upon the question whether the defendant has 
been guilty of negligence, the rule of reasonable an- 
ticipation applies. Minot v. Railroad, 73 N. H. 317, 
321 (61 A. 509), and cases cited. But when his fault 


_has been established, the rule has no application upon 


the issue of damages. Bowley v. Duca, 80 N. H. 548, 
552, 120 A. 74, 76; Tuttle v. Dodge, 80 N. H. 304, 311, 
116 A. 627. 

“Because the issue as to anticipation is one of 
reasonableness, the error has sometimes been made of 
assuming that reason for the defendant to anticipate 
the precise damages suffered is the test. The law is 
otherwise here. 

“A closer question is whether reason to anticipate 
the infliction of some damage in this particular way 
is decisive of liability. In a rather general sense it 
may be said to be so * * * Anticipation of the exact 
way in which its wrong is to become operative and 
cause injury is not required * * * Anticipation of how 
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the defendant’s wrong was to be added to and made 
efficient is no more essential here than it was in the 
earlier cases. 

“There was sufficient evidence that the defend- 
ant was in fault. Whether that fault caused the in- 
jury is a different question to which other considera- 
tions apply. No legal question has been more dis- 
cussed in the cases than this one of legal cause, or, as 
it has commonly been termed, proximate cause. Very 
many attempts have been made to frame a definition 
or state a test which will determine whether there is 
or is not liability in all cases. None of these attempts 
have been successful. Their failure results necessari- 
ly from the nature of the problem. The question is 
essentially one of fact, and is so treated in this juris- 
diction. Ela v. Postal Tei. Cable Co., 71 N. H. 1, 3; 
51 A. 281; Prichard v. Boscawen, 78 N. H. 131; 97 A. 
563; Robertson v. Monroe, 80 N. H. 258, 262, 116 A. 
92. Whether there is any evidence upon which a con- 
clusion one way or the other could be based is matter 
of law. Searle v. Parke, 68 N. H. 311, 312; 34 A. 744; 
Gage v. Railroad, 77 N. H. 289, 295; 90 A. 855, L. R. 
A. 1915 A, 363; Morier v. Hines, 81 N. H. 48, 54, 122 
A. 330. It happens that in many cases the result is so 
immediate that the evidence does not admit of any 
other conclusion than responsibility; and in other 
cases the causation is so inconsiderable and so far re- 
moved that it is entirely clear that the law of responsi- 
bility, as at present understood and administered, can- 
not lay hold of it as ground for legal action. But the 
bulk of the litigated cases lies between these bound- 
aries. They each present a fair question of fact, to 
be decided upon the circumstances of the particular 
case. 

“Upon each issue, fault and causation, there may 
be a question of the logical relation of events. As to 
duty, this looks to the future; it is a matter of prob- 
ability. Precaution being a duty only so far as there 
is reason to apprehend results, the question of the 
reasonable and natural sequence of events becomes 
material and controlling in the inquiry as to what legal 
duty requires one to do or refrain from doing. The 
issue being of duty to anticipate, likelihood or unlikeli- 
hood of a future happening is the turning point. We 
are not here dealing with the question of causation, 
but of duty. The viewpoint is from the present to- 
wards the future. ‘But upon the second question— 
whether a breach of duty caused recoverable damage— 
the inquiry concerns events that have become facts. 
This result has happened. The issue of probability is 
not here a controlling one, the inquiry being for the 
efficient cause. Jeremiah Smith in 25 Harv. Law Rev. 
103, 223, 303. The argument advanced in this case is 
that the defendant was not bound to anticipate the 
fault of the traction company; that the ensuing result 
was not foreseeable, and, therefore, was not in law 


caused by the defendant’s fault. There are cases 
where the decision supports this conclusion, and many 
more containing language to the same effect. The er- 
ror has arisen largely from a failure to distinguish be- 
tween breach of duty and causal connection. As to the 
former, probability of injury is essential; as to the lat- 
ter it is not. 

“It would seem to be axiomatic that the direct 
and immediate results of setting force in motion are 
proximately caused by such act. But because fore- 
seeable results are in general held to be proximate, the 
error has been made of assuming that those not fore- 
seeable are never proximate. And because a want of 
care cannot be predicated upon a failure to anticipate 
and provide against an unforeseeable event, it has 
been assumed that want of care cannot be the proxi- 
mate cause of such an event. Neither conclusion is 
sound law. The foreseeable quality of an event follow- 
ing a breach of duty is always material upon the issue 
of accountability for the act. Upon the question of 
causation, this quality is material only as it operates 
through the moral aspect of the case, which not infre- 
quently has directed the course of the law. He should 
have foreseen; therefore, he is morally guilty. Causa- 
tion, as distinguished from duty, is purely a matter of 
producing a subsequent event. In determining how 
far the law will trace causation and afford a remedy, 
the facts as to the defendant’s intent, his imputable 
knowledge, or his justifiable ignorance are often taken 
into account. The moral element is here the factor 
that has turned close cases one way or the other. For 
an intended injury the law is astute to discover even 
very remote causation. For one which the defendant 
merely ought to have anticipated it has often stopped 
at an earlier stage of the investigation of causal con- 
nection. And as to those where there was neither 
knowledge nor duty to foresee, it has usually limited 
accountability to direct and immediate results. 

“This is not because the defendant’s act was a 
more immediate cause in one case than in the others, 
but because it has been felt to be just and reasonable 
that liability should extend to results further removed 
when certain elements of fault were present. Treat- 
ing all these cases as turning upon an issue of immedi- 
ateness of causation has resulted in much confusion of 
ideas and made the conflict of decisions appear to be 
greater than it is. Most of the cases wherein inability 
to foresee has been held to be an answer to the plain- 
tiff’s claim of causation are those where the result was 
not immediate, but depended largely upon extrinsic 
and intervening causes. The result was somewhat re- 
mote, and a morally innocent party ought not to be 
held liable, though one morally guilty should be. The 
decisions do not turn on remoteness of causation alone, 
but upon such remoteness plus freedom from moral 
fault.” 
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Salt River Valley Water Users’ Ass’n vs. 
Compton, 8 Pac. (2nd) 249. 

In this case the court held that although pole of 
transmission line was “attractive nuisance’, company 
was not liable to boy where bird’s nest, and not pole, 
lured him to contact with live wire. 

This case is not sound for the reason, among 
others, that when the pole was placed the company 
could reasonably be held to have foreseen that it would 
be an attractive nuisance, and could become more at- 
tractive for one reason or another. Trees through 
which wires charged with electrical currents run are, 
at some seasons, more attractive than at others, by 
reason of foliage or flowers, or birds building nests 
therein. The above case seems to go upon the theory 
that the more attractive an attractive nuisance be- 
comes the less ground there is for liability. 

Contrast with the above the case of Stark vs. 
Holtzxlaw, 105 Southern 330. 

“Allegations that defendant electric railway com- 
pany did carelessly and negligently place electric wires 
of high and dangerous voltage and defective and worn 
insulation between the limbs and through the branches 
and foliage of a magnolia tree, of great height and 
numerous limbs and low hanging branches, on defend- 
ant’s right of way directly across the track from de- 
fendant’s depot or station and unfenced; that at the 
time and for many years there had been and was lo- 
cated a public primary school adjacent to said depot or 
station house and abutting the right of way boundary 
of defendant’s electric railway, which schoolhouse was 
in close proximity to said tree on the defendant’s right 
of way and in piain view of the children in attendance 
at said school; that the school was in daily session, at- 
tended by children of immature age and discretion; 
‘that the magnolia tree bore flowers in the spring of 
the year that would be attractive to children of im- 
mature age, all of which should have been known to 
the defendant; that plaintiff, a boy, eight years of age, 
a pupil attending said school, being attracted and al- 
lured thereto, climbed the tree to gather the flowers 


therein, and in doing so came in contact with and was: 


injured by defendant’s electric wires carrying high and 
dangerous current of electricity and passing through 
and among the branches and foliage of the tree— 
taken with other appropriate allegations, state a cause 
of action for compensatory damages for injuries sus- 
tained as a proximate result of the negligencé alleged.” 
(Per Whitfield, J.) 

105 Southern Reporter, p. 330. 

Stark v. Holtzclaw, et al. 

The last cited case was properly decided. The 
case of Salt River etc. Ass’n vs. Compton, is not sound, 
it is not only illogical, the decision is unjust. These 
divergencies would not arise so often if the law of 
proximate cause were placed upon its true basis, and 


the courts would cease to deal with the inaccurate and 
unwieldy phrase which has been fastened upon the 
law. I hope to develop the real underlying principles 
which are implicit in some of the cases, those that 


have been correctly decided. The need for this is 


manifest when apparently every court in the land, 
from the Supreme Court of the United States down, 
has beén led into error or irrelevant discussions mani- 
festing the futility and every danger to justice from 
the perpetuation of Bacon’s maxim, as a maxim in a 
class of cases in which it is in the very nature of things 
inapplicable. 

The Supreme Court of the United States said in 
one case that the case should be considered as a unity. 
I cite the following case as an example of the flagrant 
injustice that comes from not considering a case as a 
unity. Had that been done in the case cited below, it 
is certain that the effect of the cause in that case 
would have been to put the consequences of the negli- 
gence which was shown in its true light before the 
court, and the manifest injustice of the decision might 
have been avoided. Tort, negligence and proximate 
cause cannot be isolated one from the other. The 
rigiid adherence to tradition and scholasticism in the 
law is not the only defect in the case. 


Drober vs. Peters, 282 N. Y. 220, 133 N. 
E. 567, (1921). 


This case should be a revelation to any one with 
a sense of justice, whether he adorns a woolsack, and 
be invested with judicial ermine, or whether he be a 
layman, with the capacity to count to and including 
the number two, or be able to take cognizance of as 
many as two without any knowledge of arithmetic. 
The facts were that defendant negligently permitted 
a coal hole in the side-walk in front of his premises to 
remain uncovered, and plaintiff’s mother fell into it. 
Plaintiff in his mother’s womb sustained injuries. 
Born 11 days after the accident he brings this action. 
The court held that the action could not be maintained. 

“An action by an infant for negligence resulting 
in prenatal injury is not sustainable under the prin- 
ciples of the common law, and without legislative sanc- 
tion, Penal Law Sections 1050 and 1052 as to injuries 
of a child quick in its mother’s womb. Sections 29-81, 
as to producing miscarriage of child not quick, and 
Cide Cr. Proc., Sections 500-505, preventing an execu- 
tion of a female quick with child, do not change com- 
mon law rule.” 

“The reasons given to defeat recovery in such a 
case are the LACK OF AUTHORITY; PRACTICAL 
INCONVENIENCE AND POSSIBLE INJUSTICE; 
NO SEPARATE ENTITY APART FROM THE 
MOTHER AND THEREFORE NO DUTY OF CARE; 
NO PERSON OR HUMAN BEING IN ESSEX AT 
THE TIME OF THE ACCIDENT.” 
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In this case the court also makes the following 
statement: 

“The modern tendency of decided cases is to ig- 
nore fictions, and deal with things as they are.” 

In the beginning let me say that Judge Cardozo 
dissented. 

As to the reasons for the ruling the following 
statements seem just: 

1. Lack of authority is no excuse for such a 
decision. 

2. There is a great practical inconvenience in all 
litigation. Many rules are archaic, delays in the law 
are almost intolerable, and injustice is common in the 
courts for reasons manifest to lawyer and layman. 
This reason is not valid. It is no excuse for injustice. 

3. No separate entity apart from the mother and 
therefore no duty of care. The fact is there was a 
separate entity apart from the mother and the physic- 
al separation became complete when the child was 
born 11 days after the injury to it. The law in many 
ways logically recognizes that an unborn child is a 
separate entity. Such a child is as much a separate 
entity as the mistletoe growing on a tree and deriving 
its sustenance from the host. It is not the same as 
the tree. Even Lord Coke realized that in such case 
the child and the mother were two persons. 

4. No person or human being in esse at the time 
of the accident. This statement is nonsense. The 
child had been conceived months before, was alive and 
moving about in its mother’s womb, every brain cell 
in its brain had been formed, its eyes, ears, mouth, 
arms, legs, heart, liver, lungs and what not, formed 
and ready to function as soon as it came to light and 
started breathing air. THERE WAS NO DEBATE 
ON THE MATTER OF NEGLIGENCE, IN THIS 
CASE, NO QUESTION OF PROXIMATE CAUSE AT 
ISSUE, BUT THE CASE IS ONE IN WHICH 
“PROXIMATE CAUSE” SHOULD HAVE BEEN 
GIVEN A WEIGHT, MEANING AND SIGNIFI- 
CANCE OFTEN DENIED TO IT, AND THE MORAL 
AND ETHICAL SENSE OF THE COURT. THE 
COURT’S SENSE OF JUSTICE SHOULD HAVE 
TAUGHT IT THAT AN ACT OF NEGLIGENCE OF 
THIS NATURE SHOULD NOT GO UNPUNISHED 
OF THE LAW WHERE IT WAS THE PROXIMATE 
CAUSE OF INJURY AND DAMAGE TO A LIVING 
HUMAN BEING. The decision is unjust. It shows 
that the law is backward. And this decision was ren- 
dered in the face of the fiction that the child within 
11 days of birth had no separate existence from the 
mother, was not in esse. By the same reasoning the 
child would not be in esse if it were in a baby-carriage, 
or in a bed. Proximate cause really has a function in 
the law, properly considered, greater than merely as 
a sort of third phase of a tort, tort being considered 
as a circle including a smaller circle negligence, and it 


including a smaller circle, proximate cause. The three 
are but phases of one thing. Again justice was sacri- 
ficed to sophistical reasoning and the scholasticism of 
the law. Cases of this kind could be multiplied. The 
case of Small vs. Morrison, 185 N. C. 577, 118 S. E. 
12, (1923) in which a minor child was denied recovery 
for personal injuries caused by the negligence of a 
parent. Such decisions are not just. They are not 
founded on reason. They were rendered yesterday, al- 
most. How. can such decisions be reconciled with the 
claim that the end of the law is justice, or with Black- 
stone’s statement that “Law is the perfection of 


reason?” 


Judge Holmes said: “The philosophical habits of 
the day, the frequency of legislation and the case with 
which the law may be changed to meet the opinions 
and wishes of the public, all make it natural and un- 
avoidable that judges as well as others, should openly 
discuss the legislative principles upon which their de- 
cisions must always rest in the end, and should base 
their judgments upon broad considerations of policy 
to which the traditions of the bench would hardly have 
tolerated a reference fifty years ago.” 

The Common Law, p. 78. 

If the law can claim to be a science, it enjoys the 
particular distinction, that except in rare instances its 
votaries have avoided any extended and particular dis- 
cussion of the principles upon which the decided cases 
should rest, except for a rehashing of the precedents, 
references to tradition, and a blind adherence to the 
principles of stare decisis. In the realm of proximate 
cause, little help can be had from a legislative body. 
Legislation will not inform a judge about biological 
principles, axioms of mathematics, philosophy, or the 
fundamental principles of justice or logic. A legisla- 
ture knows no more about cause and effect than a 
judge does, and has not even the means to inform it- 
self about the multiplicity of phenomena presented to 
a court in the cases that come before it for decision, 
except possibly in those rare instances in which in- 
justice has proceeded to a point where an outraged 
public demands some change in the law that justice 
may be approximated in the rulings of the court in 
certain classes of cases. Even then the decisions 
show that many courts have resisted the step towards 
justice. Tradition is a sort of old man of the sea, and 
the law is as Sinbad the Sailor. 

A consideration of the following case makes it 
manifest that proximate cause is more than a mere 
matter of fact. In this case the automobile driving 
over the child was no more the cause of the child’s 
death than the child’s going in front of the automo- 
bile. Both were what might be termed “conditions” 
preceding an effect. Arriving at “proximate cause” 
as a matter of law is a selective process. In the pro- 
cess of eslection more is considered than merely 
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physical facts. The qualitative test of negligence is 
necessarily carried into the process of declaring what 
is the “proximate cause.” 

Motorist, traveling on proper side of road at 25 
miles per hour and having no opportunity to turn 
aside or stop when first observing child suddenly 
emerging from behind parked automobile, held not 
liable for death of child.” Martinez et al. v. Crusel., 
148 So. Rep. 742. 

In the opinion in this case the court said: “The 
case from plaintiff’s standpoint was very ably pre- 
sented by counsel, who must feel, as we do, the keen- 
est sympathy for the unfortunate parents, plaintiffs 
herein, in the loss of their little daughter. But how- 
ever painful and distressing their loss, we can find no 
legal responsibility in the defendant. It is simply a 
case of vicarious sacrifice upon the altar of modern 
progress, as represented by the automobile, the dan- 
gerous possibilities of which the infant mind cannot 
sense.” 

Clearly, to say that negligence is determined by 
a qualitative measure and “proximate cause” is deter- 
mined by a quantitative measure only, is not strictly 
correct. When a court in charging a jury tells the 
jury that a plaintiff must prove his case by a prepon- 
derance of the evidence, it does not mean the number 
of witnesses, but something else. The jury determines 
the credibility of the testimony of witnesses by a 
qualitative measure. Quality enters into the very de- 
termination of the question of the preponderance of 
the evidence. We will have more to say about this 
later. 

In the above case, Martinez v. Crusel, when the 
court held the defendant not liable, it in effect said 
defendant was not negligent, and in saying the defend- 
ant was not negligent it in effect held that the defend- 
ant’s conduct was not of such a quality as to be an 
eligible candidate for selection as the proximate cause 
of the death of the child. 

In the case of Godfrey vs. Vinson, (Ala.), 110 So. 
13, the following statement is made: 


“This was an action in damages for personal in- 


juries arising out of a collision between an automo- 
bile owned and driven by defendant, and a bicycle rid- 
den by plaintiff, a police officer of the city of Mont- 
gomery. The collision occurred at the intersection of 
Montgomery and Wilkerson streets in this city. The 
case was tried on count 1, for simple negligence, count 
2 for wanton injury, plea of general issue, and plea of 
contributory negligence to first count.” The defend- 
ant in this case as shown by the evidence was careless 
and negligent, perhaps guilty of wanton injury. 
There was evidence of contributory negligence in 
the case. “There is evidence that defendant was run- 
ning his car at a speed of about 25 miles per hour at 
11 o’clock at night without lights (Code Par. 6264), 
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on the left hand side of the street (Code 6266), ‘cut- 
ting the corner’, turning into a street to the left with- 
out keeping to the right of the crossing (Code, Par. 
6266). Any of these violations of law is negligence. 
Neither of them, standing alone, would be evidence of 
wantonness under all conditions, but they tend to 
show that disregard of the legal safeguards to human 
life which is rushing scores, even hundreds, to violent 
and untimely death. Under special conditions of dan- 
ger, known to defendant, either may tend to support 
an inference of wantonness. Concurrent disregard of 
several legal duties has a cumulative effect. There is 
evidence that at the moment plaintiff and another bi- 
cyclist following were coming down Montgomery 
Street in the proper position and entering the inter- 
section Wilkerson Street; that another car was com- 
ing in the same direction a short distance behind 
them; that the crossing was lighted by an electric 
street lamp. Defendant admits cutting across Mont- 
gomery Street before reaching the crossing in order 
to pass in front of the approaching automobile. Plain- 
tiff’s evidence tends to show defendant’s line of mo- 
tion indicated a purpose to go on up Montgomery 
Street; hence the collision. Plaintiff further contends 
he was at the time throwing a flashlight on defend- 
ant’s car to warn him his lights were not on. 

Wantonness may arise from knowledge that per- 
sons, though not seen, are likely to be in a position of 
danger, and with conscious disregard of known con- 
ditions of danger and in violation of law brings on the 
disaster. Wantonness may, of course, arise after dis- 
covery of actual peril by conscious failure to use pre- 
ventive means at hand. The evidence of defendant 
was sharply at variance with that of plaintiff upon 
important issues of fact,” Godfrey v. Vinson, (Ala.), 
110 So. pp. 15-16. 

The court further says: “Several charges refused 
to defendant predicate a finding as to count 1, upon 
contributory negligence in the violation of certain city 
ordinances by plaintiff, viz. RUNNING THE BI- 
CYCLE AT A RATE OF SPEED IN EXCESS OF 
SIX MILES AN HOUR, RUNNING AT NIGHT 
WITHOUT A LIGHTED LAMP ATTACHED, COAST- 
ING ON THE STREET AND FAILURE TO SOUND 
A GONG AT THE CROSSING. ALL THESE RE- 
LATE TO INITIAL CONTRIBUTORY NEGLI- 
GENCE. NONE RELY ON NEGLIGENCE OF 
PLAINTIFF AFTER DISCOVERY OF HIS OWN 
PERIL, AND WERE PROPERLY REFUSED FOR 
THAT REASON.” 

It is hard to understand absolutely what the court 
means. But under the law of Alabama, if the plain- 
tiff was negligent that was a defense to the action. 
The following charge given in the case states the Ala- 
bama law: 

“Of course, if you believe from the evidence in 
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this case that the plaintiff in the case was himself on 
that night guilty of contributory negligence in the 
least degree, and that such negligence proximately 
contributed to his own injury, of course, he could not 
have a verdict on the count in simple negligence.” 

110 So. Rep. p. 16. 

This case illustrates several truths: 

1. That the decision of the question of cause is 
difficult and presents many difficulties, contrary to 
the con tention of Professor Green in his work on 
Proximate Cause, that it does not. The question is 
not simple. 

2. That there is no hard and fast rule of logic 
or of law whereby to determine what is the proximate 
cause of injury and damage. 

3. That what the jury does is to consider as best 
they can, the facts of the entire case; to use the words 
of Koffka as a “configuration” in which each fact has 
meaning and significance by reason of its relationship 
to the whole. 

4. That the verdict of the jury as a result of a 
weighing of values, the values being tested by a com- 
plex mental operation that perhaps defies complete 
analysis. 

5. That in the same manner does the appellate 
court reach its decision. 

6. That contributory negligence when it is un- 
just to allow it as a defense, is rejected by jury and 
court alike. 

7. That the proximate cause is selected by jury 
and court by a process that does not square with the 
many definitions given in the decisions of proximate 
cause. 

8. That this case, with many others of a like 
nature, exhibits the futility of trying to lay down a 
hard and fast rule by definition of “proximate cause”, 
fit perhaps for a concrete case, but not valid as em- 
bodying a concept covering all cases involving the mat- 
ter of cause. 

9. That the quality of an act more than its 
“quantity” stamps it as negligent. 

10. That the quality of the act more than its 
quantity stamps it as the “proximate cause” of injury 
and damage, and that the jury and appellate court 
alike invest the act with the qualities to accept an act 
as the proximate cause of injury and damage. 

11. That the test of proximate cause is deter- 
mined more by a “qualitative theory” than a “quanti- 
tative theory.” 

Salmond says: “The rule as to remoteness of dam- 
age is based on purely practical considerations of jus- 
tice and expediency. The rule relates to those cases 
in which damage, though in fact caused by the defend- 
ant’s wrongful act, is nevertheless caused in such a 
manner that the law does not consider that the defend- 


ant can be justly held responsible for it.” 
Salmond: Law of Torts, (6th Ed.), p. 144. 

Green quotes the above and adds the following: 
“Also see H. W. Edgerton, 72 U. of Pa., Law Rev. 349, 
356. This writer correctly concludes THAT THE 
CONSIDERATIONS TO BE WEIGHED ARE IN- 
FINITE IN NUMBER AND VALUE, BUT HE IN- 
CORRECTLY CONCLUDES THAT THEY ARE 
PERTINENT TO THE CAUSAL RELATION ISSUE, 
AND ARE CONSIDERATIONS FOR A JURY. THEY 
ARE PERTINENT IN DETERMINING THE SCOPE 
OF PROTECTION TO BE GIVEN INJURED IN- 
TERESTS.” 

The fact is that the considerations mentioned are 
PERTINENT BOTH IN DETERMINING THE SCOPE 
OF PROTECTION TO BE GIVEN INJURED IN- 
TERESTS AND IN DETERMINING THE CAUSAL 
ISSUE. FOR THE FACT IS, THAT A JUDGE 
ACTUALLY SELECTS A “CONDITION” FROM THE 
NUMBER OF CONDITIONS THAT PRECEDE AN 
EFFECT, AND FOR LEGAL PURPOSES INVESTS 
IT WITH THE CHARACTER OF A CAUSE IN DE- 
TERMINING WHETHER A DECLARATION 
STATES A CAUSE OF ACTION, AND HE TRANS- 
MITS TO THE JURY THE FACT FOR THEIR CON- 
SIDERATION, AND AGAIN AT A DIFFERENT 
STAGE OF THE CASE THE JURY TAKES INTO 
ACCOUNT THOSE SAME CONSIDERATIONS IN 
REACHING A VERDICT. The matter of a tort can- 
not be split up into various parts as some undertake. 
The different phases in which it is considered, the so- 
called elements that go to make up a tort, are some- 
what as the facets on a diamond, which together make 
one dface. Each so-called element has meaning and 
significance by reason of its relationship to the whole. 
How can the scope of protection to be given to injured 
interests be arrived at if the relationship of cause and 
effect be omitted, and not considered? 

Green says: “The court hands over the problem in 
the best way it can. It has no means of fixing the 
standard other than in the most general terms. The 
jury must give life to the standard. Hence, the jury 
are compelled to determine in a measure what is best 
for the social interest in every negligence case sub- 
mitted to them. Here the weighing of interests, those 
of the parties, as well as those of society, must be con- 
sidered much as the judge must do in exercising his 
first function as already indicated. The jury deter- 
mines what is a just standard under all the circum- 
stances. They can make the standard high or low. 
This is their function. They will make the standard 
high or low, depending on their common sense, experi- 
ence, intelligence and judgment. “Rationale of Proxi- 
mate Cause,” page 73. 

The above statement is to the point. It often hap- 
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pens that a jury is much better qualified in a given 
case to pass upon the question whether the injured in- 
terest should be given protection, than is the judge in 
the first instance at the beginning of the case. The 
following proves it: Suppose a case in which a phy- 
sician is sued for negligent treatment of a patient, 
whereby injury and damage results. For instance a 
patient has an acute infection, an oepration is not “‘in- 
dicated’, but the patient should be treated for instance 
with alkaline solutions until the infection subsides and 
then be operated upon. However, the operation is im- 
mediately performed, atria of infection are opened up, 
the infection spreads and serious illness results. Ex- 
perts are called on both sides and the jury is given the 
benefit of professional skill and learning that are not 
available to the court in the first instance, when the 
court passes, for instance on a demurrer to a declara- 
tion in such case. The attorneys in the case are bet- 
ter informed about it after the evidence is all in to the 
jury. There is, say, a dispute as to the facts in the 
case. There is a question for the jury. Surely, in this 
case if the jury are intelligent human beings they are 
better able to decide the case, and weigh every con- 
sideration than is the judge in the beginning. So it 
is, that in a negligence case what happens is that 
court or court and jury select “‘a cause”, and every- 
thing that is or should be of weight in the first in- 
stance with the court in deciding whether the injured 
interest is entitled to the protection of the law should 
be considered by the jury in making the same decision 
and finding a verdict upon the issue of proximate 
cause. 

The decision in the case of Farque vs. Gulf States 
Utilities Company, 140 Southern 90, cannot be justi- 
fied. In this case the facts were that the defendant 
sold and delivered ice to customers from wagons. 
Roth, employe of defendant while his helper was saw- 
ing ice was standing at the rear of the ice wagon with 
an ice pick in his hand, the point of the pick pointing 
backward, waiting for the piece of ice to be cut off. 
Plaintiff's son, a child three years and nine months 
old, came up behind him with the result that his eye 
came into contact with the point of the ice pick and 
was destroyed. 

Among other things the decision contains the fol- 
lowing: 

“The evidence shows that there were no children 
around the (ice) wagon at the time in question, that 
the only parties at the wagon were Roth and his help- 
er, and that this child came up behind him, without 
his knowledge, or that of his helper, and without him 
having any reason to suppose or expect that it or any 
other child was anywhere about. Under the circum- 
stances disclosed by his testimony and that of his help- 
er, it was not negligent for him to be standing at the 
time in question, at the rear of the wagon, pick in 
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hand, the point pointing backward, waiting for his 
helper to cut off a piece of ice to deliver to a customer.” 

“The testimony does not show how the child came 
to be hurt. It cannot be stated from the testimony 
whether the child struck its own eye against the point 
of the pick, or whether Mr. Roth, by some movement 
of his hand, caused the point of the pick to strike the 
child in the eye.” 

Mrs. Barker’s testimony was in part as follows: 

“Mr. Roth brought him to my house, inside of my 
house, and told me that the child got hurt and told me 
that he done it; that he stuck him in his eye with his 
ice pick. He was sawing ice when he chipped the ice 
with his pick. He put his arm down and the baby was 
behind and that is where he struck the baby in the 
eye.” 

TWENTY-THREE—LAW JOURNAL 

Mr. Roth’s version of the matter as a witness on 
the trial is in part as follows: 

“Q. What first attracted you to the little boy? 

A. When I felt the pick jar. 

Q. Did he immediately scream or give any 
alarm ? 

A. Yes Sir, he hollered. 
heard the child holler.” 

Further quoting from Roth’s testimony: 

“Q. But it wasn’t uncommon for this child and 
other children to congregate around there when you 
were sawing ice, waiting for the ice to be sawed so 
that they could get the snow? A. Yes Sir: They all 
do. We tell them to get away but it don’t do a bit of 
good in the world.” 

The consequences were to have been reasonably 
expected and foreseen. 

This case is a clear example of injustice growing 
out of the fact that the court in deciding this case did 
not consider each fact in the case, and give each fact 
meaning and significance by reason of its relationship 
to the whole. Here a man stood with an ice pick in 
his pocket, knowing that the children in the neighbor- 
hood were used to congregate about him, that they 
would not depart even upon being told to get away, 
and he was so inattentive to what was going on that 
he did not know that he had punctured the child’s eye 
until he felt the pick jar and heard the child cry out. 

The case of Parrott vs. Wells, supra, was a case 
in which the proximate cause was manifest and ad- 
mitted, but the court held there was no negligence. 
This case also was decided in contrary to common 
sense, legal reasoning and justice. In Parrot vs. Wells, 
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the facts were as follows: 


“In 1866, the defendants who were expressmen, 
engaged in carrying packages between New York and 
California, by way of the Isthmus of Panama, received 
at New York a box containing nitroglycerine, to be 
carried to California. There was nothing in the ap- 
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pearance in the box tending to excite any suspicion of 
the character of its contents. It was received and car- 
ried in the usual course of business, no information be- 
ing asked or given as to its contents. On arriving at 
San Francisco, California, its contents were leaking 
and resembled sweet oil. The box was then taken for 
examination, as was the custom with the defendants 
when any box carried by them appeared to be dam- 
aged, to the premises occupied by them and other 
premises leased by the plaintiff. Whilst any employee 
of the defendants, by their direction, was attempting 
to open the box, the nitro-glycerine exploded, injuring 
the premises occupied by them and other premises 
leased by the plaintiffs to and occupied by other 
parties. The defendants had no knowledge of, and no 
reason to suspect, the dangerous character of the con- 
tents. They repaired the injuries to the premises oc- 
cupied by them; held, that they were not liable for the 
damage caused by the accident to the premises oc- 
cupied by other parties.” 

The only possible excuse for this decision lies in 
the fact that news of prior explosions of nitro-glycer- 
ine had not reached San Francisco at the time of the 
explosion mentioned in the decision and “nitro-glycer- 
ine was not generally known to the public as an article 
of commerce.” The last quotation is from the court’s 
decision. The discovery of nitro-glycerine was first 
announced in Paris in 1847. Ignorance on the part of 
the defendants in 1866, of knowledge made public in 
1847, nineteen years before is not excusable, where 
there was a duty to know since human life was in- 
volved in carrying and storage of the substance. This 
decision bears the marks of “Puritan ancestry and 
Puritan bringing up”. (See Pound, The Spirit of the 
Common Law, p. 49). On pages 44 and 45 Pound says, 
“But on the side of the law, it (Puritanism) has given 
us the conception of abstract liberty of contract, which 
has been the bane of all social legislation, the rooted 
objection to all power of equitable application of rules 
to concrete cases that has produced a decadence of 
equity in our state courts, the insistence upon and 
faith in THE MERE MACHINERY OF JUSTICE, 
which so often makes American legal procedure intol- 
erable in the business world of today, the notion of 
punishing the vicious will and the necessary connec- 
tion between wrongdoing and retribution, which makes 
it so difficult for our criminal law to deal with anti- 
social actions and to adjust itself in its application to 
the exigencies of concrete criminality.” 

Ignorantia legis neminem excusat. No time is al- 
lowed one to ascertain the law. How long is a com- 
mon carrier or a warehouseman to be allowed to re- 
main in ignorance of scientific discoveries, before he 
is to become liable to others for injury and damage to 
them growing out of the transportation or storage of 
high explosives? On whom should loss in such cases 
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fall? Street in his work, Foundations of Legal Lia- 
bility, Vol. 1, page 84, says: 

“In regard to damage done by things inherently 
dangerous, we cannot speak with certainty; for the 
grounds of liability in this field have not been fully 
canvassed and the subject has not been generally un- 
derstood.” The grounds were not canvassed in the 
above cited decision. In this case two parties were in- 
volved; one sustained serious fault without any cul- 
pable participation in the event which caused the dam- 
age. The other, through their ignorance alone, were 
permitted to escape liability... The decision in its ef- 
fect furnished little incentive to carriers and ware- 
housemen to provide in their conduct of their business- 
es for public safety. 

Ubi jus, ibi remidium. If resort had been sought 
to some principle to justify a judgment for the -plain- 
tiff in this case it could have been found in many early 
decisions that had been more or less departed from. 
The case evidently stands upon a different footing 
from many of the cases that furnished a reason for re- 
quiring a blameworthy element before liability at- 
I admit the 
case is an extreme example. Many will not agree with 
this discussion. However, the standards of the en- 
lightened of one generation must become the standard 
for all in a succeeding generation. It is not always or 
even right to wait a whole generation, often put at 30 
years, to change the standard. In this case it seems 
to be that 19 years should have been long enough. 

Holland, in his work, Jurisprudence, p. 97, men- 
tions the Nitro-Glycerine case, 15 Wallace 524. 

He says: Results may also follow from acts with- 
out being intended. Such results, if the person acting 
had no means of foreseeing them, are ascribed to 
‘chance’, and no responsibility attaches to him in re- 
spect of them.” Note 3 to the foregoing is as follows: 
“‘Impunitus est qui sine culpa et dolo malo casu quo- 
dam damnum committit’ Gaius, iii, 211. Sir F. Pol- 
lock, Torts, pp. 121-185 SHOWS THAT WHILE THE 
ENGLISH DECISIONS FOR AND AGAINST SOME 
LIABILITY FOR THE ACCIDENTAL CONSE- 
QUENCES OF AN ACT ARE ALMOST EVENLY 
BALANCED, THE VIEW PREVALENT IN THE 
UNITED STATES IS IN FULL ACCORD WITH THE 
ROMAN LAWYERS. SO IT WAS HELD BY THE 
SUPREME COURT THAT ‘NO ONE IS RESPONSI- 
BLE FOR INJURIES RESULTING FROM UN- 
AVOIDABLE ACCIDENT, WHILST ENGAGED IN 
A LAWFUL BUSINESS.’ The Nitro-glycerine case, 
15 Wallace, 524.” I do not intend here to undertake a 
further discussion of the Nitro-glycerine case, but de- 
serves thorough analysis. The decision of the Su- 
preme Court is not based on a thorough analysis. 

In negligence “when the law regards the proxi- 
mate cause, IT IS ALWAYS IN REFERENCE TO 
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THE PERSON PRODUCING IT. WHEN THE 
LOGICIAN IS CONSIDERING THE PROXIMATE 
CAUSE, HE HAS IN CONTEMPLATION THE MOV- 
ING INFLUENCE ITSELF, AND NOT AT ALL THE 
PERSON BY WHOM THE IMPETUS WAS GIVEN. 
THUS, IF AN EXPLOSION SHOULD OCCUR UPON 
A VESSEL, FORCING OPEN ITS SEALS AND AD- 
MITTING SEA WATER WHICH DAMAGED GOODS, 
THE LAW HAVING REGARD, AS HAS BEEN SAID, 
TO THE PERSON, WOULD DECLARE THE EX- 
PLOSION TO HAVE BEEN THE PROXIMATE 
CAUSE, AND THE PERSON CAUSING IT, IF CUL- 
FABLE, TO BE LIABLE IN DAMAGES FOR THE 
GOODS INJURED BY THE WATER. BUT TO THE 
I.OGICIAN, THE PROXIMATE CAUSE, THE 
CAUSA CAUSANS, GF THE DAMAGE ... WOULD 
BE SEA WATER. THE CAUSE OF THE ADMIS- 
SION OF THE SEA WATER WOULD BE THE 
FORCING APART OF THE SHIP’S SEAMS, AND 
THE CAUSE OF FORCING APART THE SHIP’S 
SEAMS WOULD BE THE EXPLOSION. So that to 
(the logician) the explosion would be the cause third 
removed, and it, with the second cause, would be the 
causa causae causansis. THE LEGAL CONCEPT OF 
THE PROXIMATE CAUSE IS QUITE DISTINCT. IT 
IS BASED ON THE PRINCIPLE THAT CONSE- 
QUENCES WHICH FOLLOW FROM THE ORIG- 
INAL WRONG IN UNBROKEN SEQUENCE, WITH- 
OUT AN INTERVENING SUFFICIENT INDEPEND- 
ENT CAUSE, ARE NATURAL AND PROXIMATE 
AND FOR THESE THE ORIGINAL WRONGDOER 
IS RESPONSIBLE.” 
Merrill vs. Los Angeles Gas Co., 158 Cal. 
499, 503; 111 Pac. 534, 1389 Am. S. R. 
134, 31 L. R. A. N. S. 599, (cit. Well’s 
Pollock Torts p. 36). 

From the foregoing case it appears that the law 
in regard to proximate cause always has reference to 
the person producing it; in determining whether the 
person producing it has been negligent, the test is ap- 
plied to the quality of the act of the person sought to 


be charged; the evidence adduced in support of the 


charge of negligence is evidence addressed to the quali- 
ty of the said act considered in the light of all the cir- 
cumstances. Prof. Green in his work, Rationale of 
Proximate Cause, contends that the question of proxi- 
mate cause is decided by a “quantitative measure.” 
The truth is that both the negligence and the cause 
are proved by the same testimony. The effect is 
proved by other testimony than the testimony which 
proves the negligence and the cause. We leave this 
feature aside for the time being. Since it is true that 
the evidence of the negligence is the same evidence 
which proves the cause, it is clear that both the negli- 
gence and the cause are determined by a “qualitative 
measure’’, and both the matter of negligence and cause 
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are tested by the culpability in law of the person 
sought to be charged. Culpability is a quality. Cul- 
pability may be of varying degrees, but the degrees 
are degrees of quality. 

“Proximate cause” in law is arrived at by a se- 
lective process. In reality the problem is one of ETH- 
ICS. This fact is obscured by the decisions. It is 
faintly adumbrated by others. However, the fact is 
implicit in all of the cases. Ethics is “The science of 
right conduct and character; the science which treats 
of the nature and grounds of moral obligation and of 
the rules which ought to determine conduct in accord- 
ance with this obligation; THE DOCTRINE OF 
MAN’S DUTY IN RESPECT TO HIMSELF AND THE 
RIGHTS OF OTHERS.” Gladstone said that “The 
law-giver has the same need to be ethically instructed 
as the individual man.” The same is true of the law- 
yer, and of the judge. Scholasticism will never bring 
about reforms in the law in the problem of proximate 
cause or another realm of the law. Courts must break 
away from this scholasticism and tradition, give this 
matter of cause its proper place in the law of torts, 
deal with it on its real basis, decide the cases involving 
“proximate cause” according to principles which will 
support a just theory, and be the spring of just de- 
cisions. 

The case of Eckert vs. Long Island Ry. Co., 48 N. 
Y. 502, (1870), clearly shows that the basis of selec- 
tion of the proximate cause of injury and damage is 
the ethical principle involved, the selection is based 
upon justice as the court sees, upon the basis of right 
and wrong, and not upon any conception of cause based 
upon proximity in time or in space. In this case de- 
ceased in rescuing a child from the track in front of a 
negligently operated train of defendant was killed. 
The question of negligence was involved in the case, 
also the question of contributory negligence. The jury 
decided that the defendant railroad company was 
negligent, and that the deceased was not contributori- 
ly negligent, and brought in a verdict for the plaintiff 
in the case. Prof. Green, in his work on Proximate 
Cause, in commenting on this case pertinently ob- 
served: 

“Doubtless if it had been a dog on the track in- 
stead of a child the court would have resolved the case 
against plaintiff at this point by exercising its second- 
ary function and holding the evidence clearly to show 
deceased’s contributory negligence.” 

A remarkable case which illustrates the conten- 
tion that ethical principles should dominate judicial 
decisions is the case of Lucy Green, Plff. in error, v. 
Coast Line Railroad Company, et al., (Georgia) 33 L. 
R. A. 806. The decision in this case was written by a 
former Chief Justice of the Supreme Court of Georgia, 
at the request of the Supreme Court of that State, 
made by the then Chief Justice, concurred in by his 
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associates on the bench. The case involved the ques- 
tion of the priority of a mortgage lien securing the 
payment of bonds issued by the company to raise a 
fund for the construction of a portion of its railroad 
and a judgment recovered by a widow for the negli- 
gent homicide of the husband of a Mrs. Green and the 
son of herself and her deceased husband. After dis- 
cussing the law upon the subject, and the decisions on 
the subject, Judge Bleckley held in this remarkable de- 
cision that the judgment of the widow was entitled to 
priority. The opinion written by Judge Logan E. 
Bleckley, by request of the Supreme Court of Georgia, 
was adopted as its opinion. The case was decided 
purely upon ethical grounds as it should have been. 

The following quotation from the case is instruc- 
tive: 

“As equity applies estoppel in aid of mortgages 
on future acquisitions, whether of corpus or income, 
it certainly might apply a like doctrine in aid of a 
judgment recovered by a wife and mother for homi- 
cidal negligence by a railway corporation, which hap- 
pened when one of the plaintiffs, and the chief bene- 
ficiary of the suit, was president of the derelict insti- 
tution. Would it be harsh to say to him, in answer to 
his appeal: ‘Sir, if you had desired your bonds and 
coupons to have a sweeping and unlimited preference 
over a judgment for damages occasioned by negligent 
homicide, you ought to have seen to it that the injury 
causing the damages was not inflicted. You were in 
control whereas this wife and mother had no control 
and nothing to do with the management. It would be 
far better to impute the negligence of the corporation 
to you, its president, than it would be to turn her 
away empty, that your coffers may be made a little 
more full.’ We do not propose, however, to rest the 
case on a ground so narrow, or on any which does not 
apply alike to all the bondholders.” 

He further said: “It is manifest that the distinc- 
tion between general and special creditors, or between 
general liens and special liens, is only nominally in- 
volved, or, if really involved, is favorable to the in- 
voluntary creditor, made so by tort, rather than to the 
voluntary creditor by mortgage, where these two cred- 
itors are the contestants over income, and where the 
mortgagor is a railroad corporation, and the mortgage 
covers all its effects, real and personal, present and 
future.” ... And what specializes the involuntary 
creditor, or tends to specialize him with pathetic em- 
phasis, is that he did not extend credit at all, but was 
forced to become a creditor against his will, and with- 
out any security whatever, save that afforded him as 
one of the general public by the charter of the wrong- 
doer.” 

Further: “Peril to person and property has shaped 
public policy with reference to marine torts, and 
THAT ELEMENT EXERTS, OR OUGHT TO EXERT, 
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A CHIEF INFLUENCE IN SHAPING IT WITH REF- 
ERENCE TO TORTS BY RAILROADS.” Further: 
“No one can doubt that the relative strength of equi- 
ties has been a ruling consideration in fixing the 
priorities of the various maritime liens as compared 
with one another.” The learned judge discussed many 
phases of the law dealing with priorities. Of the 
phrase “Salus poluli seprema lex” he said: “It is the 
whole gospel of public policy condensed into a single 
text.” As to his conclusion he said, “Every direct 
authority known to us is against us. Nevertheless, we 
are right, and these authorities are all wrong, as time 
and further judicial study of the subject will mani- 
fest.” There are other interesting phases of this de- 
cision. 

Of Judge Bleckly, Judge Don A. Pardee, at one 
time presiding justice of the Fifth Federal Circuit 


Court of Appeals said, “He was the wisest of men.” 


The fact is that Judge Bleckley was like Saul among 
the Israelites, “Head and shoulders above all the rest.” 
He was a scholar and a judge of transcendant genius, 
of a sublime moral nature, of extensive learning, of 
pure thought, modest and unpretentious, a giant phy- 
sically and intellectually, and almost proved that Taine 
was right in intimating that genius could be a flower 
instead of a disease. 
FUNCTIONS OF COURT AND JURY 
Chapter IV. 

Prof. Green, in his work, Rationale of Proximate 
Cause, lays down the following: 

“In any case of tort all the following inquiries 
arise. Any one or more of them may present difficult 
problems... 

(1) Is the plaintiff’s interest protected by law, 
i. e., does the plaintiff have a right? 

(2) Is the plaintiff’s interest protected against 
the particular hazard encountered ? 

(a) What rule (principle) of law protects 
the plaintiff’s interest? 

(b) Does the hazard encountered fall with- 
in the limits of the protection afforded 
by the rule? 

(3) Did the defendant’s conduct violate the rule 
which protects the plaintiff’s interest? 

(4) Did the defendant’s violation of such rule 
cause the plaintiff’s damages? 

(5) What are the plairtiff’s damages?” 

In considering the inquiry designated by inquiry 
(1) above let us note first that there is really no def- 
inition of a tort which is complete and accurate. 
Whether the plaintiff’s interest is protected depends 
on whether a tort has been committed. 

Prof. Green adds: 

“The hazards to which any interest is subjected 
are so numerous, and THE REACH OF ANY RULE 
WHICH THE PLAINTIFF MAY INVOKE IN ITS 
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VINDICATION IS SO POORLY DEFINED, and there 
are so few external guides to tell a court whether a 
particular hazard is within the range of the rule in- 
voked, that the problem may well prove bewildering.” 

The truth is that there is no accurate definition 
of a “Tort’’. In the nature of things there cannot be 
an accurate definition of a tort for the reason that 
there are so many kinds of tort. The following are 
common definitions: 

“A tort is usually said to be ‘A wrong independ- 
ent of contract’, i. e., the violation of a right independ- 
ent of contract.” 

“A tort may be described as a wrong independent 
of contract, for which the appropriate remedy is a 
common law action.” 

“A tort isan act or omission giving rise, in virtue 
of the common law jurisdiction of the Court, to a civil 
remedy which is not an action of contract.” 

“A tort is a breach of duty (other than a con- 
tractual or quasi-contractual duty) creating an obliga- 
tion, and giving rise to an action for damages.” 

Selected Essays on the Law of Torts, pp. 
184-185. 

These definitions are all negative. 

Sir William Markby says: 

“It seems to me impossible to escape from the 
conclusion that the word ‘torts’ is used in English law 
to cover a number of acts, having no quality which is 
-at once common and distinctive. In other words, I be- 
lieve the classification to be a false one.” 

Mr. Monahan says: 

“Indeed, no one supposes that the iene 
topics grouped together in our law books under the 
heading ‘torts’ have any generic connexion.” 

In Clerk and Linsdell on Torts, the learned au- 
thors say: 

“It is impossible to define the general term other- 
wise than by enumeration of particulars”. “... It is 
impossible to lay down any general principle to which 
all actions of tort may be referred.” - 

In Jenks’ Digest it is said: 


“A tort, in English law, can only be defined in 


terms which really tell us nothing . . . To put it brief- 
ly, there is no English Law of Tort; there is merely 
an English Law of Torts, i. e., a list of acts and omis- 
sions, which, in certain conditions, are actionable. 
Any attempt ‘to generalize further, however interest- 
ing from a speculative standpoint, would be profound- 
ly unsafe as a practical guide .. . Particular torts are 
the only torts which there are; the typical or normal 
tort does not exist ... Evil as this state of affairs un- 
doubtedly is, the evils of premature generalization 
might be even greater. English law stumbled on her 
definition of contract by an accident of genius; for six 


-hundred years she has been seeking in vain for a def- 


inition of tort.” 


Selected Essays on the Law of Torts, p 
188. 
The foregoing shows clearly how difficult it is for 
a court to formulate the rule in a tort case, upon a 
breach or violation of which a plaintiff relies for re- 
covery. 
‘As to the functions of the Judge Prof. Green says: 
“First . . . the judge must say whether the in- 


“jured interest is one which falls within the protection 


of the rule invoked by a plaintiff.” 

“Second: The Judge must say on the whole evi- 
dence relating to a particular issue whether more than 
one reasonable inference can be drawn, that is wheth- 
er there is an issue for the jury’s determination. This 
function is well recognized.” 

“Third: If both of the preceding functions have 
been exercised favorably for a plaintiff in a particular 
case, then the judge must submit the issues that may 
have been raised tc the jury with such instructions as 
will enable the jury to deal with them intelligently.” 

As to the jury’s function Professor Green says: 

“On the other hand the jury’s function is one pri- 
marily of fact finding. And it would be nothing more 
were it not for the impossibility which the court faces 
in supplying a comparatively definite standard of con- 
duct as a yardstick for measuring the conduct in 
litigation.” 

‘Idem. p. 75. 

“By reason of this complex process in such cases 
and by reason of the surface similarities between the 
judge’s ‘primary function and that of the jury, con- 
fusion-is easily developed. Judges habitually fall into 
two grave errors in handling cases of this nature. 
First, they do not recognize that they have a function 
to perform by way of defining the limits of the rule 
involved. Second, they place the burden on the jury 
under the guise of determining “‘proximate cause”. 
And the stupid part of it all is that the attempt is 
made to use the “probability of harm’ formula, em- 
ployed to determine negligence, also as a test of this 
socalled “proximate cause” issue. Frequently a third 
error is made. It happens in this way: If the result 
obtained from erroneously leaving the fictitious ‘cause’ 
issue to the jury is palpably unjust, or if the result of 


‘leaving it to the jury would probably be so, the ap- 


pellate court declares as a matter of law that there 


-was in fact no causal relation issue to be left to the 


jury, and proceeds to deal with it as an issue of causa- 
tion for the court. Here they make use of all those 
weighted phrases as ‘remote’, ‘unforeseen’, ‘inter- 
vening agencies’, ‘independent agencies’, and a score 
of others which are meaningless as solvents except 
they provide a smoke screen behind which the court 


can retire from an awkward position. They do here 


under the guise of determining ‘proximate cause’ what 


_should have been done by way of defining the scope of 
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protection afforded by the rule invoked.” 

As an example of the manner in which Professor 
Green applies his theories the following comment 
quoted from his work above cited, in connection with 
the case of Eckert v. Long Island Ry. Co., will be con- 
sidered. He says: 

“As for a cause issue, there was none. It was 
clear that the death was caused by both the conduct 
of defendant and deceased. As long as defendant’s 
conduct was a substantial factor, the cause problem 
afforded no difficulty.” 

Involved in this case was the charge by the plain- 
tiff that the defendant railroad company had been 
negligent, and the plea by the defendant that the de- 
ceased had been guilty of contributory negligence, 
there was also the question as to whether the railroad 
company had in fact been negligent as judged by the 
qualitative standard established by law, and such 
other considerations as grew out of any conflict in the 
testimony on behalf of the respective parties. The 
case was essentially one which the law required should 
be submitted to a jury for decision. Professor Green 
would dispose of the cause problem by simply saying 
that defendant’s conduct was a substantial factor. 


This word “substantial” he derived from Judge Jere- — 


miah Smith’s statement regarding what constitutes 
such a relation of cause and effect between defend- 
ant’s tort and plaintiff’s damages as is sufficient to 
maintain an action of tort. Judge Smith says: 


“General Rule: Defendant’s tort must have been | 


a substantial factor in producing the damage com- 
plained of.” 

The fact is that there was a causal issue in the 
case upon a proper determination of which depended 
a just decision by the court. The jury by its verdict 
and the court by its judgment decided and held, upon 
ethical grounds, that the negligence of the defendant 
was the cause of deceased’s death. From a standpoint 
of logic alone the jury could have decided that de- 
ceased caused his own death by going in front of the 
moving train, which he clearly saw, with a full knowl- 
edge of the peril to which he was subjecting himself, 
and likewise such a holding by the court itself would 
have been logical. In other words, in determining 
what is proximate cause in law the end in view is 
very different from the end in mind when one deals 
with the problem of cause aside from any question of 
legal responsibility. Negligence is not actionable un- 
less it is the proximate cause of the injury and dam- 
age complained of, and the court in the first instance 
in determining whether the plaintiff in the above 
cited case had stated a cause of action in the declara- 
tion was forced to consider the cause element, and de- 
termine from the face of the declaration whether de- 
fendant’s negligence had caused the death of deceased. 
The court decided this in the affirmative, and under 


proper charges submitted that issue to the jury. It is 
a plain fact that having decided that the defendant 
by its negligence caused the death of the deceased the 
court held in this case that the deceased was not guilty 
of contributory negligence in going in front of the 
moving train for the purpose of saving the child. De- 
fendant’s negligence on ethical considerations was se- 


lected by the court and by the jury as the cause of de- 


ceased’s death, and defendant’s conduct was held to 


be negligent purely upon ethical considerations be- 


cause it was manifest that the defendant was a wrong- 
doer, was guilty of blameworthy conduct, that de- 
ceased was not a wrong-doer and was not guilty of 
blameworthy conduct; that the conduct of deceased 
was of a high ethical value, was altruistic and praise- 
worthy. Values were weighed. The cause of de- 
ceased’s death having been selected not because de- 
fendant’s negligence was so much a “substantial” fac- 
tor in the death of the deceased, because it was not 
the substance of what defendant did that made it the 
“proximate cause” of deceased’s death but it was the 
quality of defendant’s act as compared with the quali- 
ty of the act of the deceased. The court decided this 
case by a qualitative measure and not a quantitative 
measure, and the jury likewise rendered its verdict by 
a qualitative measure and not a quantitative measure. 
The case shows that Professor Green is wrong when 
he contends that proximate cause is always determined 
by a “quantitative” measure, and if he concluded this 
from Judge Smith’s definition, his conclusion was er- 
roneous for the reason that Judge Smith in his defini- 
tion did what he was absolutely forced to do, he pre- 
served in his definition, or in his rule, quoted above, 
the essential, basic and underlying test of proximate 
cause when he retained the word tort in his general 
rule, for he says: “Defendant’s tort must have been a 
substantial factor in producing the damage complained 
of.” And when he put the word tort in the rule afore- 
said, it was simply to say that defendant is liable when 
he has committed a tort, and this léaves a case open 
to be determined and decided upon the principles of 
justice as they appear to the court to whom the case 
is presented. In determining whether a state of facts 
constitute a tort, the cause element is just as vital as 
the rule invoked, cause must exist to constitute action- 
able negligence, and there is no tort unless there be 
both negligence and proximate cause, that is, the 
negligence must be the proximate cause of the injury 
and damage complained of. A cause is judged by its 
effects. There is a cause for every effect. The effect 
gives weight to cause for every purpose of scientific 
investigation whether it be in the realm of physics or 
of ethics. Prof. Green says that the problem of cause 
seldom presents any real issue. The fact is just the 
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